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impose a greater burden on the finance companies." 16 Although it
has been argued that a finance company's unfair advantages should
be corrected by the legislature rather than the judiciaryyT the Florida
Court has taken a firm and admirable step toward safeguarding the
individual consumer by puncturing the finance companies' use of
the Negotiable Instruments Law as a legal shield.
EDvARD SIEGEL

CRIMINAL LAW: SIMULTANEOUS CONVICTIONS AS
OFFENSES UNDER FOURTH FELONY OFFENDER
STATUTE
Reed v. Mayo, 61 So.2d 757 (Fla.1952)
Petitioner was sentenced in 1935 as a fourth felony offender after
having been convicted on the same day for the third and fourth
offenses. In an original proceeding before the Supreme Court on his
petition for a writ of habeas corpus, HELD, the sentence was improper.
When convicted for the third and fourth felonies on the same day
the offender may be sentenced on each conviction independently but
cannot be sentenced to life imprisonment under the fourth felony
offender statute, Section 775.10 of Florida Statutes 1951. Petitioner
discharged from custody of respondent.
The Legislature of Florida first enacted the fourth felony offender
law in 1927, and it remains today in its original form." The statute
provides for life imprisonment of any person who again suffers felonious conviction after having been three times convicted within this
state of felonies or attempts to commit felonies. Conviction under
the law of any other jurisdiction of a crime which if committed within
this state would be a felony will be counted as a Florida conviction.
A criminal may be prosecuted as a fourth felony offender even though
sentence has been imposed previously for the fourth felony alone.
Following proper trial the previous sentence may be vacated and the
convict sentenced as a fourth felony offender.2
p. 653.
"7See, e.g., White System of New Orleans v. Hall, 219 La. 440, 449, 53 So.2d
227, 230 (1951); see 57 YALE LJ. 1414, 1419 (1948).
l6At

'FLA. STAT. §775.10 (1951), enacted as Fla. Laws 1927, c. 12022, §2.
2FLA. STAT. §775.11 (1951).
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Many states have statutes similar in purpose to the one in Florida.3
These statutes generally are of two classes: those which specifically
state the rule that the commission of each offense must be subsequent
in time to conviction for the last previous offense;4 and those that
are less specific, merely mentioning previous convictions 5 and subsequent offenses6 without reference to the time element. By a great
numerical majority, courts of states having statutes of the second type
have construed their provisions as operating in the manner expressly
stated in legislation of the first type.r
Considering the philosophy underlying habitual criminal statutes,
in which classification the act in question falls, such interpretations
are not surprising. The purpose of most habitual criminal statutes
is to protect society from criminals who persist in the commission of
felonies. The statutes contemplate, however, that an opportunity for
reformation be given after each conviction before concluding that
the criminal habit is incurable. s The law does not seek to take
vengeance upon its violators but instead strives by its penalties to
warn and hinder rather than to punish. 9
A small minority of states have been cited as holding that a person
may be sentenced under habitual criminal statutes without having
committed each successive felony after conviction for the last previous
felony.1o Such statements, however, are largely found in cases interpreting statutes that provide increased punishment if there are repeated convictions for a particular crhne. Only one case has placed
3

Sec note 13 infra and text thereat for a good statement of the purpose. See
notes 4-7 infra for some of those states.
4Mo. ANN. STAT. §556.280 (Vernon 1953); N.Y. PENAL LAW §1942; N.D. RaV.
Cona tit. 12, §0621 (1943); VT. REV. STAT. §8616 (1947); VA. CODE §53.296 (Cum.
Supp. 1952).
SKY. REV. STAT. §431.190 (1953); TEx. PEN. CODS ANN. art. 63 (Vernon Cum.
Supp. 1953); W. VA. CODE ANN. §6130 (Supp. 1947).
6NJ. STAT. ANN. §2A:85-12 (1953); PA. STAT. ANN. tit. 18, §5108 (Purdon Supp.

1952).
7

E.g., Commonwealth v. Sutton, 125 Pa. Super. 407, 189 At. 556 (1937); O'Rear
v. State, 143 Tex. Crim. 386, 158 S.W.2d 996 (1942); State ex rcl. Stover v. Rifle,
128 W. Va. 70, 35 S.E.2d 689 (1945).
8joyner v. State, 158 Fla. 806, 30 So.2d 304 (1947).
9
Commonwealth v. Daley, 4 Gray 209 (Mass. 1855).
1OE.g., State v. Dale, 110 Iowa 215, 81 N.V. 453 (1900); State v. McCormick, 104
N.J.L. 288, 140 At. 297 (Sup. Ct. 1928); Waxler v. State, 67 Wyo. 396, 224 P.2d 514

(1950).
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this interpretation on a habitual criminal statute,1 and that decision
was based on an erroneous analogy to a case involving repeated of12
fenses under a liquor statute.
A philosophy different from that underlying habitual criminal
statutes exists in legislation providing enhanced punishment for repeated violations of particular statutes. The aim of the former is not
only to protect society from the actions of habitual felons but also
to give opportunity for rehabilitation before finally imposing life
imprisonment because the felonious habit cannot be broken.' 3 The
penalties of the latter are intended to discourage the commission of
lesser crimes, such as repeated violations of liquor control statutes
and certain other misdemeanors.
The Florida statute specifically states that the commission of the
fourth felony must be after the third felonious conviction.- Regarding the first three felonies, however, the time element is less certain.
Provision is made that the commission of the second felony must occur after conviction for the first,' 5 but there is no specific reference to
the third offense. Reading together the three sections pertaining to
confinement of the habitual criminal, it is apparent that the Legislature, while not specifically so stating, intended that the third felony
must be committed after conviction for the second offense. This
conclusion is implicit in the policy underlying the whole of the provisions16
Despite the relative clarity of the Florida legislation on this subject, many persons have been improperly convicted as fourth felony
offenders. This is attested by the recurring petitions to the Florida
Supreme Court for writs of habeas corpus. Reference to a single
section of the pertinent legislation, without correlation between adjoining sections, might perhaps induce though not excuse an erroneous
application of the law. While it is true that the conviction in the
instant case was rendered prior to judicial construction of the legislation, it is nevertheless difficult to understand how prosecuting attorneys, defense attorneys, and judges alike could fail to interpret
accurately legislation so clearly phrased.
"'Waxler v. State, 67 Wyo 396, 224 P.2d 514 (1950).
22Bumbaugh v. State, 36 Ohio App. 375, 173 N.E. 267 (1930).
23joyner v. State, 158 Fla, 806, 30 So.2d 304 (1947).
14FLA. STAT. §775.10 (1951).
15FLA. STAT.

§775.09 (1951).

16Joyner v. State, 158 Fla. 806, 30 So.2d 304 (1947).
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